DENR ADMINISTRATIVE ORDER

NO. 23

SUBJECT: Regulations on the Issuance of Timber

Production Sharing Agreement (TPSA).

Pursuant to PD No. 705, as amended, Executive Order No. 192 dated June 10,
1987 and Executive Order No. 278 dated July 25, 1987, and in line with the policy of
Government of ensuring the sustainable productivity of, and equal access to, the timber
resources as a tool for economic recovery and national security, the following rules and
regulations governing the development of timber resources are hereby promulgated:

SECTION 1.

SECTION 2.

SECTION 3,

CHAPTER I
TITLE, POLICIES AND OBJECTIVES

Title — This Administrative Order shall be known as the “Regu-
lations on the [ssuance of Timber Production Agreement™
(TPSA).

Policies and Objectives - The policieg and objectives of Govera-
ment on timber resources shall be:

2.1 To ensure the sustainable productivity, expanding availa-
bitity. and equitable access to. the timber resources for the
continuing suppornt to dependent industiies and the genera-
tion of employment apportunities and revenues

22 To provide a system of rational harvesting. and gaintul and
etticient utilization of the resource:

12
(o)

To provide the gover -ment with equitable share m the utili.
zation of amber resources;

2.4 To rationalize the industries which are dependent vpon tim-
ber as their primary raw material.

Definition of TPSA — As used herein Timber Production Sharing
Agrecement is a privilege granted by the State to qualified persons
to develop and utilize timber resources on a specified area where-
by the government and the holder thereof share in the timber cut.
gathered produced or in the cash value of such production.
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CHAPTER IT

AVAILABLE AREAS AND MODE OF DISPOSITION

SECTION 4.

SECTION 5.

Timber Harvesting - Timber may be commercially cut, gathered,
transported and disposed of through a TPSA issued by the De-
partment of Environment and Natural Resources (DENR) follow-
ing the guidelines prescribed in these regulations.

Available Areas — TPSA may be allowed in the following areas:
5.1 Virgin or old growth forest;

5.2 Residual forests within permanent forest areas which have
not been logged for at least 25 years;

5.3 Alienable and disposable lands containing timber;
5.4 Civil.and other reservations:

5.5 Expired/cancelled TLA and Expired PTPA with remaining
volume that can be utilized economically and sustainably

56 Reforestation areas and other plantations within forestlands
that are available for harvesting. without adversely affecting
environmental considerations.

Provided that the area is not covered by encumbrances’such as:
Within any prohibited area, e.g. —

— - National Parks,

—  Proclaimed and/or Critical Watersheds,

- Wildlife Sanctuary,

—  Wildemess Areas,

—  Areas covered by logging ban,

- Islands 10,000 hectares in area or less,

— Such other areas where logging operations may
be prohibited by the Secretary of DENR.

Within any existing timber license ;

Covered by contlicts, appeals and/or other legal claims
unless otherwise authorized by the Secretary.



SECTION 6.

SECTION 7.

SECTION 8.

SECTION 9.

Mode of Disposition of Available Areas - As a general policy
TPSAs shall be granted over production blocks identified by the
DENR through public bidding undertaken in consonance with
this Order. However, the Secretary may award, through negotia-
ted agreement, available areas as provided for in Section 24,
Chapter 1V of these regulations.

CHAPTER II1

COMPETITIVE BIDDING

Notice of invitation to prequalify to bids — Prospective bidders
shall be invited to pre<qualify to bid over the subject area by way
of a public announcement in at least two (2) newspapers of gene-
ral circulation. The Notice of Invitation for pre-qualification
shall run once a week for two (2) consecutive weeks in the case
of rebidding. In addition, a copy of the notice shall be posted at
the Department and its Regional, Provincial and Community
offices where the area being advertised is located.

The Notice shall specify, among others, the location, area, the
allowable cut and the date, time and place of submission of pre-
quahﬁcatibn requirements. Prospective bidders shail, upon pay-
ment of the required fees, be provided with instructions to bid-
ders, the terms and conditions of the TPSA and other documents
to guide and inform them in detail of the requirement, terms and
conditions of the bidding.

Who may pre-qualify — The following may pre-qualify:

8.1 Filipino citizens who meet the requirements under these
regulations.

8.2 Corporations or associations organized under the laws of
the Philippines at least 60 percent of whose capital is
owned by Filipino citizens, and which meet other require-
ments under these regulations.

Who are disqualified.
9.1 Individuals, corporations or associations, including offi-
cer(s) and/or principal stockholder(s)/partner(s) thereof

who aiready holders or awardees or subsisting TPSAs or
TLAs.
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SECTION 10.

an

93

Individuals, corporations or associations-any one of whose
ofticers or principal stockholders have derogatory records
such as, but not limited to: (a) violations of anti-dummy
laws: (b) tax evasions; (¢) illegal logging/smuggling; (d)
unauthorized subcontracting of forestry permits and
licenses.

Former holders of TLAs and/or other forestry permits and
licenses which have been cancelled or not renewed upon
expiration due to violations of forestry laws and regula-
tions.

Prequalification requirements. In addition to the pre-qualifica-
tion forms duly accomplished. the following shall be submitted
by prospective bidders.

10.1

For individuals:

10.1.1 Certified photo copies of Income Tax Returns
for the immediately preceding three (3) years,
if applicable;

10.1.2 Proof of sufficient capital and credit lines; and

1013 Swom statements autherizing GENR represen-

tatives to verify submitted information.

10.2 For cooperatives:

10.2.1 Certificate of registration issued by the Bureau
of Cooperatives Development (BCCD);

10.2.2 Audited Financial Statements for the imme-
diately preceding past three (3) years, if appli-
cable;

1023 Proof of sufficient capital and credit lines; and

1024 Swom statement authorizing DENR representa-
tive(s) to verify submitted information.

10.3 For corporations, partnerships and associations:

10.3.1 Certified photo copy of Certificate of Registra-
tion issusd by the Securities and Exchange
Commission (SEC) or the concerned authorized
government agency;
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SECTION 11.

SECTION 12,

SECTION 13.

10.3.2 Certitied photo copy of Articles of Incorpora-
tion, Partnership/Association and By-Laws;

103.3 Description and background of current princi-
pal stockholders, directors, and officers, inclu-
ding their nationalities, bio-data, and related
experiences;

1034 Audited Financial Statements for the imme-
diately preceding past three (3) years, if appli-
cable;

10.3.5 Proof of sufficient capital and/or credit lines;
and;

103.6 Sworn statements authorizing DENR represen-
tative(s) to verify submitted information.

Submission of documentsfrequirements. All prequalification
documents and requirements shall be submitted in seven (7)
copies at the Office of the Secretary, DENR, care of the Timber
Producticn Sharing Awards Committee, in sealed envelopes not
later than the time and date specified in the Notice of Invitation
to Pre-qualify. No papers and documents submitted by prospec-
tive bidders shall be made public unless authorized by the Secre-
tary.

Timber Production Sharing Awards Committee. A Timber Pro-
duction Sharing. Awards Committee (TPSAC) is hereby. created,

the composition of which shall be designated by the Secretary
which shall be primarily responsible for the proper receipt, recor-
ding, safekeeping and evaluation of pre-qualification and bid pro-
posals pertaining to the timber resource, including the conduct
of bidding and recommendations for the award of an area being
disposed of in accordance with these regulations,

Evaluation of pre-qualification requirements. The TPSAC shall,
upon receipt of a prospective bidder’s pre-qualification require-
ments, immediately record the same in a permanent record book
provided for the purpose indicating the date and time of receipt
and the number of pages. Forthwith, the TPSAC shall evaluate
the documents taking into account the completeness of the pres-
cribed requirements and the following considerations:

13.1 Financial capacity. — The prospective bidder must at least
have a net worth equivalent to the log production cost for
the first year of operatians,
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SECTION 14,

SECTION 15.

SECTION 16.

13.2 Technical competence. — Proof of technical know-how and
experience, and/or ability to hire the services of competent
technical personnel.

Notice of Pre-Qualification disqualification, If upon evaluation,
the TPSAC is convinced that the prospective bidder meets all the
requirements, the application for pre-qualification shall be
stamped “PREQUALIFIED” and shall be submitted to the
Secretary for review/approval. Within five (5) days from appro-
val by the Secretary, the Committee shall -notify the bidder in
writing of his pre-qualification. He shall be further advised to
secure the Bid Proposal Forms from TPSAC upon payment of
the required fees.

On the other hand, application of prospective bidders who do
not meet the prequalification requirements shall be stamped
“DISQUALIFIED™ which shall likewise ‘be submitted to the
Secretary for review and confirmation. Within five (5) days
from confirmation by the Secretary, the pre-disqualified bidders
shall be notified in writing of such disqualification.

Notice of submittal and opening of bids. All pre-qualified bidders
shall be served notice of the date, time and place for the submit-
tal and opening of bids at least thirty (30) days prior to the sub-
mission and opening of the bids.

Preparation of bid forms.

16.1 Bids shall be submitted in seven (7) copies on Bid Proposal
Forms prescribed by the TPSAC in strict compliance with
the requirements of the advertisements, Invitation to Bid,
Instruction to Bidders, and Terms and Conditions of the
TPSAC.

16.2 Bidder must indicate in the bid his full business address in
Metro Manila, Bidders outside Metro Manila shall provide
and indicate a forwarding address in Metro Manila to which
all notices required under these rcgulations shall be deli-
vered,

16.3 Queries relative to the Instructions of Bidders and Terms
and Conditions of the TPSAC and the bid forms or any
part thereof shall be made during a pre-bid conference.
Once a bid is submitted, it is presumed that the bidder has
waived any right to be heard regarding any matter con-
tained therein,
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SECTION 17.

SECTION 18.

SECTION 19,

SECTION 20.

Submission and opening of bids. Bids shall be sealed in envelopes
delivered personally or by authorized represencatives of the bid-
der and must be submitted to and received by the TPSAC only
on the date and time-set for the opening of the bids.

All bid proposals shall, upon receipt thereof, be properly recor-
ded. Every page thereof including attachments shall be numbered
consecutively and the original copies initialed by each and every
member of the TPSAC.

Canvassing of bids.

18.1 Canvassing of bids shall be done in public immediately after
the submission of bids in the presence of the bidders or
their authorized representatives, the members of TPSAC,
and a representative each from the Commission on Audit
(COA), and the Philippine Wood Products Association
(PWPA).

Within five (5) days after the canvassing of the Bids, the
corresporiding abstracts shall be prepared which shall be
signed by the Committee members and the resident auditor
or his representative, attaching thereto all the bids with
their corresponding supporting papers/documents and the
proceedings of the bidding.

18.2 No withdrawal of bids shall be allowed after the same is
opened.

18.3 When a bidder submits two or more bids for the same area,
only the highest bid shall be considered or the DENR shall
exercise the option to choose.

Bid Guaranty — All bid proposals shall be accompanied by a Bid
Guaranty equivalent to ten (10%) percent of the gross cash value
of the annual allowable cut (AAC) granted which shail be in the
form of a Manager’s Check issued by a reputable bank in favor of
the DENR. Failure to submit the required bid guaranty with the
bid proposal shall be sufficient cause for rejection of the bid. The
bid guaranty shall form part of the share of the goverament pur-
suant to the terms and conditions of the TPSA. All bid guarantees
submitted by losing bidders shall be returned to them the next
working day after the opening of the bids.

Evaluation of bids — The following general guidelines shall go-
vern the evaluation of bid proposals:
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SECTION 21,

SECTION 22.

20.1 Bid shall be prepared in the prescribed bid proposal forms.

20.2 There shall be at least two (2) competing bidders at the
time of opening the bids. In the event that there is
only one bidder, the bid shall be returned unopened and
the area advertised anew for rebidding. If at rebidding,
there should still be only one bidder, the area may be
awarded through negotiated agreement as provided in
Chapter IV, hereof.

20.3 A bid which does not comply with the conditions or
requirements set forth in-the bid documents shall be rejec-
ted.

20.4 The Secretary reserves the right to reject any or all bid pro-
posals when in his opinion; public interest will be adversely
affected. The right is also reserved to waive minor devia-
tions in the bids which do not affect the substance and vali-
dity of the bids. The Secretary likewise reserves the right
to require additional information on the capability of the
winning bidder to execute satisfactorily the agreement in
accordance with the terms and conditions thereof.

20.5 After the bids have been evaluated, the Committee shall
submit a report of its findings to the Secretary who shall
decide as to whom the timber under bid shall be awarded.

Basis of award — The area subject of bid shall be awarded to the
highest bidder. The highest bidder is one who, having complied
with the necessary requirements, offers the highest share to the
government; Provided, That, if there are two or more equal
highest bids, another bidding shall be conducted exclusively bet-
ween or among them at a time and place to be agreed upon
among parties and the DENR.

Decision of award — The Secretary shall review the evaluation
report of TPSAC and shall decide to whom the area shall be
awarded and for which a Notice of Award shall be issued; Provi-
ded, That, should the awardee refuse or fail to comply with the
requirements called for in the Notice of Aw=2rd within the period
prescribed therein, the award shall be nullified and the Bid Gua-
ranty submitted shall be forfeited in favor of the government;
Provided, Further, That, in such a case, the area shall be rebidded
and the awardee shall be barred from participating in any future
bidding.
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SECTION 23.

SECTION 24,

Execution of timber production sharing agreement — Within fif-
teen (15) days from receipt of the Notice of Award, the winning
bidder shall enter into a TPSA in.the prescribed from accompa-
nied by all the contract documents mentioned therein duly
accomplished.

CHAPTER IV
NEGOTIATED CONTRACT

When negotiated bidding/contract may apply. Timber resources
previously determined by the Department as available for the
issuance of a TPSA may be awarded to qualified applicants
through negotiated agreement under any of the following cir-
cumstances.

24.1 Where the timber resource is located in certified alienable
ot disposable lands;

24.2 Timber volume available in a given area is more or less equi-
valent of the requirements of cottage induwstries and/or
smallscale wood based projects and/or livelihood indus-
tries locaied in said areas.

24.3 The timber has been the subiect of two repetitive public
biddings. Provided, that, the negotiated government share
shall not be less than the minimum bid asked; and

24:4 When timber is tound in recognized tribal lands of indige-
nous cultural commumnities, in which case the cultural com-
munities involved may opt to enter into a negotiated
TPSA.

24,5 When the timber license is suspended but subsequently
litted in which case it may be allowed to continue under
a TPSA for the remaining period provided in the original
TLA, after which the same shall be subject to bidding.

Any award made by the Secretary under this Chapter shall con-
form to the terms and conditions of a TPSA.



SECTION 25.

SECTION 26,

CHAPTER V
AREA AND ALLOWABLE CUT

Maximum area under the timber production sharing agreement,
Consistent with the state-adopted policy of providing equal access
to the timber resource without disturbing the regular and even
flow of raw materials to industrics dependent thereto, the area
that may be granted under an agreement shall not exceed 40,000
hectares.

Allowable Cut.
26.1 For natural forests, the initial annual allowable cut that

may be granted under a TPSA shall be determined in
accordance with the following formula:

Ao
AAC=
T ™x Vo x .70 X .75
cc
Where:
AAC = Annual Allowable Cut in cubic meters
Ao = Area of virgin operable forests in hectares
Vo = Harvestable volume of virgin operable forest in cubic
meters per hectare
(25% of volume of 60 cm. diameter + 55% of
volume of 70 cm. diameter + 100% of volume of 80
cm. diameters and larger)
¢ = cutting cycle in years
70 = logging efficiency
a5 = reduction factor to give allowance for estimated defi-
ciency of 25% in attaining a satisfactory residual
stand
Ao
— = Annual Cutting Area of ACA
ce

The allowable cut formula as indicated shall be used to determine
the initial cut and may be recalculated to determine the true sus-
tainable cut for the area,

26.2 For civil and other reservations that will be developed for
resettlement, farmlots, etc. clearcutting may be allowed.
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26.3 For reforestation areas and other plantations, the pres-

cribed silvircultural system shall be based on the species
planted and terrain of the area.

264 The Secretary may prescribe other allowable cut formulas

and/or silvicultural systems after research has determined
the true sustainable cut of a forest land.

CHAPTEFR VI

TERMS AND CONDITIONS OF THE

TIMBER PRODUCTION SHARING AGREEMENT

SECTION 27,

SECTION 28,

Minimum terms and conditions of the TPSA.

27.1 A provision that the agreement holder shall furnish the

(3]

)

necessary management, technology, and financial services
when required, as determined by the Secretary of DENR;

A stipulated share of revenues and the manner of payment
thereof;

27.3 Provision on consultation and arbitration with respect to

the interpretation of the agreement;

27.4 A provision for anti-pollution and environmental protection

measures;

27.5 A provision for the restoration and protection of the

torest ;

27.6 A provision for an effective monitoring scheme to be

implemented® by the Department which shall include, but
shall not be limited to the periodic inspection of all records
and books of account of the agreement holder, and periodic
assessment of the timber stand and qualify of the area
under contract; and

27.7 A commitment to community development.

Base Price. For purposes of computing the value of the annual
government share from the TPSA, the base price is to be compu-
ted as the average Manila FOB log market price of the immediate-
ly preceding year of the timber species included in the total
allowable cut.
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SECTION 29.

SECTION 30.

Government Percentage Share. For purposes of bidding/negotia-
ting a TPSA, the minimum percentage share of government shall
not be less than twenty-five (25%) of the value of the annual total
TPSA production computed against the base price as defined in
Section 28,

Other terms and conditions. The other terms and conditions of
the TPSA are embodied in the prescribed TPSA form which is
made an integral part of this Order.

CHAPTER VIl

DURATION, RENEWAL AND CANCELLATION OF
TIMBER PRODUCTION SHARING AGREEMENT

SECTION 31.

SECTION 32.

Duration and Renewal, A TPSA may be issued for a period not
exceeding twenty-five (25) years, renewable for a similar period
at the option of the Secretary.

Grounds for cancellation, A TPSA shall be cancelled or revoked
on any of the following grounds:

32.1 Failure andfor refusal by the TPSA holder to pay or remit
the share of the government in accordance with the terms
of the TPSA;

32.2 Failure or refusal to conduct operations within three (3)
months after the signing of the Agreement;

32.3 When the contractor has been found to be a dummy;

32.4 For farming out the agreement or receiving royalty of any
kind:

32.5 For cutting or operating outside the limits of the agreement
or that specifically designated by the DENR;

32.6 For allowing illegally cut timber to be invoiced under his
agreement or inducing any other person to log in other
areas in violation of the provisions of this Regulations;

32.7 For refusing any forest officer or duly authorized govern-
ment official entry into the TPSA premises or any other
improvement introduced and used in connection with the
operation of the license area, as well as access to records
and books used in connection with logging and the market-
ing and/or processing and/or financing of log praduction

trom the area:
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SECTION 33,

32.8 When the TPSA holder for the third time after written
warnings, intentionally cut, injured or destroyed residual
trees marked by officers;

32.9 For failure to pay his forestry accounts within three (3)
months;

32.10For failure to suspend operations within a conflicted area
when so required by the DENR Secretary or his authorized
representatives, pending final decision of the conflict:

32.11When the TPSA is found to have been obtained through
fraud or misrepresentation or by false misleading state-

ments

32.12For using or employing logging and processing machinery
or equipment not duly authorized in writing by the DENR;;

32.13 For cutting in excess of the authorized cut;

32.14 For failure to implement selective logging, except in arcas
specified under Section 26.2 and 26.3;and

32.15For any other violation of any of the terms and conditions

of the agreement or any of the pertinent provisions of
forestry laws, rules and regulations,

CHAPTER VI
EFFECTIVITY
Effectivity. This order takes effect fifteen (15) days after its pub-

lication in a newspaper of general circulation.

FULGENCIO S. FACTORAN, JR.
Secretary

Signed on March 27, 1989
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